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IN THE

UNITED STATES CIRCUIT COURT OF APPEALS

FOR THE

NINTH CIRCUIT

— \

ALASKA COMMERCIAL COMPANY,

Plaintiff in Error,

VS.

A. DINKELSPIEL,
Defendant in Error.

PETITION FOR REHEARING.

GOODFELLOW & EELLS,

Attorneys for Defendant in Error.
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IX THE

United States Circuit Court of Appeals

NINTH CIRCUIT.

ALASKA COMMERCIAL COMPANY,

Plaintiff in Error,

VS.

A. DINKELSPIEL,
Defendant in Error.

-

PETITION FOR REHEARING.

To the Honorable, the United States Circuit

Court of Appeals for the Ninth Circuit:

The defendant in error in the above-entitled action

respectfully petitions for a rehearing.

The judgment of this Court recently rendered is

based entirely upon alleged error of the trial court in

permitting counsel for plaintiff at the trial to comment

upon a certain document known as Exhibit D, and in



permitting the jury to take that document with them

when they retired to the jury-room.

This Court holds that such action of the trial court

was error because the document, although identified,

had not been offered or received in evidence.

Firstly, we do not concede as a fact that the document

was not ottered or read in evidence. As we think, the

only official information this record contains on the

subject is affirmatively to the effect that the document

was received in evidence and without objection; at

page 56 of the record will be found the following:

" By the Court.—The Court remembers that the paper

marked Plaintiff's Identification D was offered and

received in evidence without objection/
1

and again at

page 67: "My recollection of that paper was that it

was marked as identified, then offered and received in

evidence. " There is nothing to the contrary but the

unsworn assertion of one of plaintiff's counsel.

But however the fact may be, we contend with all

confidence that this Court cannot on this writ of error

find or hold that the document was not received in

evidence for the purpose of predicating error thereon.

The opinion recently filed contains the following as

part of the statement of the case:

—

Per Gilbert, C. J.: "It appears from the bill of ex-

ceptions that when the paper was produced on the trial

of the cause, and the defendant in error was asked what

it was and by whom it was made and from what, ob-

jection was made by counsel for the plaintiff in error

on the ground that it was immaterial, irrelevant and



incompetent and not the best testimony whereupon the

paper was marked for identification. It docs not ap-

pear from the record that it was at any time offered in

evidence or admitted in evidence or read to the jury.

Later, on the argument of the case before the jury, it

was referred to by counsel for the defendant in error,

whereupon opposing counsel objected on the ground

that said paper was not in evidence. The objection was

overruled by the Court, the Court remarking that to

the best of his recollection the exhibit had been offered

and received in evidence without objection. When the

jury retired, the exhibit was included among the papers

which they took to the jury-room, whereupon counsel

for the plaintiff in error again objected upon the

ground that the paper was not in evidence. The Court

then said: 'My recollection of that paper was that it

was marked as identified, then offered and received in

evidence.' Counsel for plaintiff in error said: 'It was

identified but never offered in evidence', and counsel

for defendant in error replied: 'It was an oversight

if it was not offered in evidence.
1 "

The opinion of this Court thereafter proceeds as

follows: "It is evident from the bill of exceptions that

the exhibit was, by inadvertence, not offered or re-

ceived in evidence or read to the jury."

We respectfully submit that this conclusion of the

Court cannot logicallv be deduced from the statement

of facts; and that it is upon its face at variance with

the cardinal rule which controls proceedings in error

in the federal courts, to wit: that error must be made



affirmatively to appear, and that unless excluded by the

bill of exceptions, the Court is bound to presume any-

thing in support of the judgment of the court below.

In framing that portion of the statement of facts

which reads, "It does not appear from the record that

it was at any time offered in evidence or admitted in

evidence or read to the jury", the Court would seem

for the moment to have overlooked the rule referred

to, and to have forgotten that it was incumbent upon

the plaintiff in error to show affirmatively by the bill

of exceptions that the document in question had not in

fact been introduced in evidence. This could have

been accomplished (if such was the fact) either by a

certificate of the trial judge that the bill of exceptions

as certified by him contained all the evidence in the

case, or by his positive certificate that the document

had not been introduced in evidence. In this case there

is neither.

In view of the said rule the negative statement in the

opinion of this Court that it does not appear from the

record that the document was admitted in evidence

does noi warrant the positive conclusion that it does

appear from the record that the exhibit was not intro-

duced in evidence, or, as the opinion of this Court

reads: "It is evident from the bill of exceptions that

the exhibit was by inadvertence not offered or received

in evidence."

Of course we are familiar in law and in every-day

life with the maxim "de non apparentibus", etc., but

at most that is a rule of evidence applicable to a trial
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'court, and even then of little weight, and applicable

only against one whose duty it is to make the contrary

appear.

Illustrations of the rule here referred to might be

furnished in great number— perhaps the most recent

case is

United States vs. Copper Queen, 185 U. S. 495,

in which the syllabus reads:

—

" In this case there is nothing whatever in the bill

of exceptions to show that the evidence contained there-

in is all the evidence that was given on the trial, and

the court cannot presume, for the purpose of reversing

the judgment, that there was no evidence given upon

which the jury might rightfully have found the verdict

which they did."

In that case a statute of the United States authorized

any one who w7 as a bona fide resident of the territory

to cut government timber. The trial court charged

that one Ross, to avail himself of the statute, must prove

that he was not only a bona fide resident but a bona fide

citizen. The government had moved the court to di-

rect a verdict of the jury in its favor, which motion

had been denied. Upon appeal, the government

claimed that there was no evidence that Ross was such

resident or citizen. The Supreme Court said, on page

497 of the report:—

-

" The motion on the part of the government at the

close of the evidence to direct a verdict for the govern-

ment upon all the evidence, and the exception to the



refusal of the court so to do, would raise the question

whether there was any evidence of the citizenship of

Ross and of his residence in the territory when the

cutting was done, upon which to base a verdict, were

it not that the bill of exceptions lacks an essential state-

ment for that purpose. It does not appear from the

bill that it contains all the evidence given upon the

trial. It may be that it does, but we cannot, in the

absence of any statement in the bill to that effect, pre-

sume it does for the purpose of reversing the judgment

herein, upon the assumption that the proper construc-

tion of the act of Congress requires such citizenship as

well as residence. When this court is asked to reverse

a judgment entered upon a verdict of a jury, upon a

writ of error, upon the ground that there is absolutely

no evidence to sustain it, and the court should have

directed a verdict, the bill of exceptions must embody

a statement or there must be a stipulation of counsel

declaring that the bill contains all the evidence given

upon the trial so that the record shall affirmatively show

the fact. Russell vs. Ely, 2 Black, 575, <;8o. In the

cited case the Court, after remarking that the bill of

exceptions did not purport to give all that a certain

witness had testified to, said that according to a well-

known rule the court under such a condition of the

record was hound to presume that there was that in the

witness's testimony which justified the instruction.''

(Italics here and elsewThere ours.)

In the case cited from 2 Black, the record contained

what purported to be "the entire deposition" of a wit-



ness which the court said, "if properly before us might

sustain the exception", but as the deposition was not

part of the bill of exceptions, the court refused to con-

sider it, and in the face of the apparent fact, sustained

by presumption the judgment of the court below.

And in the main case ( [85 U. S. 498, 499), it appears

that a motion for a new trial had been made, and that

there was in the record a statement made by the court

upon denying the motion "which inferentially perhaps

admits that there was not sufficient evidence to show

that Ross was such citizen, "but the Supreme Court

held that as the bill of exceptions did not show that it

contained all the evidence given on the trial, the judg-

ment must be affirmed.

"

The following cases illustrate the rule already men-

tioned and also the rule that the appellate court will

not consider anything outside of the bill of exceptions.

Masonic Benefit Assn. vs. Lyman, 60 Fed. 498.

That case was decided by the Court of Appeals for

the Seventh Circuit. It was important to the plaintiff

to show that an assessment had been made by the Board

of Directors of the defendant. A notice to produce the

company's books had been served upon the secretary

and he was called and examined as a witness for the

defendant. He failed to produce the books, notwith-

standing the notice and admitted that he had so failed

upon the suggestion of counsel. The plaintiff in the

action then offered in evidence the notice to produce,

to which objection was made by the defendant and

overruled and an exception reserved (page 499). The
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Court held that the error could not be reviewed because

it did not appear from the bill of exceptions that the

notice was in fact read in evidence. The Court said

(page 500) : "The first assignment of error is that the

" Court erred in ruling that the notice to produce record

" books and papers was admissible in evidence. This
v

' assignment presents no available error, because the

" bill of exceptions fails to show that the ruling was

" followed up by the introduction of the notice in evi-

" dence. This Court will not indulge the presumption

" that the defendant in error read it in evidence to the

" jury since the record fails to show that such was the

" fact. Error to be available must be affirmatively

" shown by the record; and in the absence of such show-

" ing everv intendment will be indulged in support
11
of the judgment.

11

City of Milwaukee vs. Shailer, etc., 91 Fed. 726,

in which the syllabus reads as follows:

—

"A case cannot be reviewed, on assignments of error

" relating to the admission or exclusion of evidence and
" the instructions given and refused, where the bill of

" exceptions does not purport to contain all the evi-

" dence, and, as is shown by references made thereto in

" the charge of the court, omits important testimony

" touching the points of controversy, though it is certi-

" fied to contain all the material evidence."

People's Savings Institute vs. Miles, 76 Fed.

252-254,

where the Court said: "It does not affirmatively ap-

" pear that the record before us contains all of the tes-



" timony. The bill of exceptions states that the

" witnesses testified 'in substance as follows'."

Tali's vs. U. S., 90 Fed. 57-62,

where this Court of Appeals, per Hawley, J., Gilbert,

J., and Ross, J., concurring, said: "The burden of

" proof to show error is upon the party who asserts it,

" and to maintain his position he must either present to

" the appellate court all of the evidence so that the

" reviewing court can see for itself what the evidence

" was, or present in his bill of exceptions that portion

" of the evidence which appears upon the point in

" controversy with a statement that no other evidence

" was submitted. As was said in U. S. vs. Patrick,
11
supra, the plaintiffs in error have done neither."

Chambers Co. vs. Clews, 21 Wall. 317,

in which the Court said:—
" It was further objected that there was no revenue

" stamp upon the bonds as required by the Act of Con-
" gress. We have no knowledge whether there were
" stamps of any amount, or to what amount on these

" papers. The bill of exceptions is silent upon that

" point. Its assumption in an objection as a ground of

" objection is no evidence of the fact. (Citing R. R.
" Co. vs. Gladmon, 15 Wall. 401.) The fact must ap-

" pear by the record as an existing fact in the case. If

" the objector wishes the point to be considered, he

" must take care that the fact shall sufficiently appear
" in the record.

"

Worthington vs. Mason, 101 l
T

. S. 149, 152,

where the Supreme Court said:

—
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come; and finally that as there were two counsel an

affidavit of one of them that he had no notice was not

proof that the other did not have notice. The case

illustrates the extent to which the court will go in in-

dulging presumptions in support of a judgment.

Corinne Co. vs. Johnson, 156 U. S. 574, 576,

in which the Court said:—

-

" Now the defect in this record which is fatal to the

" case of the plaintiff in error is that nowhere is it

" shown that all the testimony received on the trial is

" preserved. Under such ciicumstances we are not at

" liberty to assume that there was in evidence a patent,

" or other instrument of itself working a transfer of the

" legal title from the government to the railroad com-
" pany, or evidence of any character removing all

" doubt as to the matter of exceptions, nor, on the other

" hand, that there was not testimony which conclusively

" established the existence of some one or more of those

" exceptions."

Some of the cases cited above are material also to the

point in this case that when the trial judge overruled

the objections of defendant's counsel he found, express-

ly or by implication, that the document had been intro-

duced in evidence and there is nothing in the bill of

exceptions to overcome that judicial finding.

Some of the cases are also authority to the point that

the document Exhibit D may have been admitted in

evidence without appearing to have been marked as an

exhibit, or to have been formally introduced. Even

defects in pleadings may be waived by conduct at the
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trial, and so this document might by common consent

have been treated as in evidence without anything hav-

ing been expressly said upon the subject. It is in fact

embodied in this transcript. Its only defect would

appear to be that it is not marked again as an exhibit.

But there is no law requiring documents introduced

in evidence in a court of law to be marked as exhibits.

As we understand, the former practice in common-law

couits was for the clerk to read the documents to the

jury and not to mark them as exhibits in the case.

We do not concede that there can be any substitute

for a judge's certificate in the form of a bill of excep-

tions as to the facts upon which an exception is based.

But in any event we respectfully insist that if the re-

marks or opinions of court or counsel could be so

substituted this document must be held to have been

admitted. The only statement to the contrarv is that

of one of defendant's counsel. Why should his state-

ment or recollection be preferred to that of the judge?

As we interpret the remark of plaintiff's counsel, it was

to the effect that the document had been admitted be-

cause, as he said, otherwise there must have been in-

advertence. Inadvertence is the exception and not the

rule. If he had thought the document was not in evi-

dence he would doubtless have withdrawn his argu-

ment, or have asked leave to put in the evidence then

and there. Of course, the affidavit of the reporter is

incompetent for any purpose and the insertion in this

record of that affidavit, and the entire proceedings on

motion for new trial, seems to us to have served no
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A. Yes, sir.

And Hugo Piatt testified, at page 47, ''I was l'n his

(Dinkelspiel's) employ on the 21st day of July, 1809."

Plaintiffs identification "D" was then handed witness

and witness said: "It is in my handwriting; that at

the time I made Plaintiff's Identification 'D' I had

plaintiff's Exhibits A, B and C in my possession; I

made Identification 'D' on July 21st, 1900, in Mr. Din-

kelspiel's store at his request. I got the three receipts,

plaintiff's Exhibits A, B and C, from Mr. DinkelspieL

on that day," etc.

The defendant in error thus had before the jury all

the evidence that was of importance; the contents of

the memorandum were of no value whatever. To
make application of a very recent decision of the Court

of Appeals for the Fifth Circuit (Texas State Fair vs.

Brittain, 118 Fed. Rep. 715), the document u
at best

" would have added emphasis to his testimony on sub-

u
stantially the same issues. . . . The error assigned

"does not . . . have the effect of a reversible error.'
1

The slight variance between the original receipts and

the statement in the list, in that the latter contains the

words "for safe keeping", cannot seem to us to have any

material bearing. If anything it would be to the detri-

ment of Dinkelspiel, in that it would appear that his

clerk under his direction had made what was not a true

copy of the original documents then and there produced

and exhibited to the jury; and of course the jury must

have known that the rights of the defendant corporation

were to be measured by the original documents which



17

its cashier had signed, and not by some document pur-

porting to be a copy prepared by the clerk of the plain-

tiff.

This last point we concede to be one tor judicial

determination; whereas the first point upon which we

rely goes to the power and jurisdiction of the Court.

And we respectfully submit that the defendant in error

is entitled, as of right, to a rehearing.

Respectfully submitted,

GOODFELLOW & EELLS,

Attorneys for Defendant in Error.

CERTIFICATE.

I do hereby certify that in my judgment the fore-

going petition for rehearing is well founded, and that

it is not interposed for delay.

W. S. GOODFELLOW,
Of Counsel for Petitioner.





108 The Alaska Commercial Company

hi the United States District Court, in <ni<l for the District

of Alaska, Second Division.

A. DINKELSPIEL,
Plaintiff,

vs.

ALASKA COMMERCIAL COMPANY!

(a Corporation),

Defendant

Petition for Writ of Error.

Alaska Commercial Company, the defendant in the

above-entitled cause, feeling himself aggrieved by the

verdict of the jury and the judgment entered on the 23d

day of April, 1902, comes now by the undersigned, its

attorneys, and petitions said Court for an order allow-

ing said defendant to prosecute a writ of error to the Hon-

orable United States Circuit Court of Appeals for the

Ninth Circuit, under and according to the laws of the

United States in that behalf made and provided; and

that also an order be made fixing the amount of security

which defendant shall give and furnish upon said writ

of error, and that upon the giving of such security all

further proceedings in this court be suspended and

stayed, until the termination of said writ of error by the

said Circuit Court of Appeals.

And your petitioner will ever pray,

June 6th, 1902.

CHAS. S. JOHNSON,
ALFRED J. DALY,

Attorneys for Defendants.
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now on file and of record in my office at Nome, in the

District of Alaska, and that the same is a true and per-

fect transcript of said original and of the whole thereof.

Witness my hand and the seal of said Court, this 15th

day of July, A. I). 1902.

[Seal] GEO. V. BORCHSENIUS,

Clerk.

By H. C. Gordon,

Deputy.

[Endorsed]: No. 80. In the United States District

Court for the District of Alaska, Second Division. A.

Dinkelspiel, Plaintiff, vs. Alaska Commercial Co., Defend-

ant. Certified Copy of Orders Settling Bill of Excep-

tions.

No. 85S. United States Circuit Court of Appeals for

the Ninth Circuit. Alaska Commercial Co. vs. A. Dinkel-

spiel. Certified Copy of Orders of U. S. District Court

Settling Bill of Exceptions. Filed July 31, 1902. F. D.

Monckton, Clerk. By Meredith Sawyer, Deputy Clerk.
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Done in open court this 14th day of July, 1902.

JAMES WICKERSHAM,

Judge of the United States District Court, District of

Alaska, Second Division.

[Endorsed] : No. SO. In the United States District

Court for the District of Alaska, Second Division. A.

Dinkelspiel, Plaintiff, vs. Alaska Commercial Co. (a Cor-

poration), Defendant. Bill of Exceptions. Filed in the

office of the clerk of the U. S. District Court, Alaska, Sec-

ond Division, at Nome, Alaska, May 13, 1902. H. G.

Steel. Clerk. By H. C. Gordon, Deputy Clerk. Filed in

the office of the clerk of the U. S. Dist. Court, Alaska,

Second Division, at Nome, Alaska, June 6, 1902. II. G.

Steel, Clerk. By H. C. Gordon, Deputy Clerk. Filed in

the office of the clerk of the U. S. Dist. Court, Alaska,

Second Division, at Nome, Alaska, July 14, 1002. II. G.

Steel, Clerk. By H. C. Gordon, Deputy Clerk. (Refiled

as per order of Court as of this day.)

United States District Court,
|

Wss.
District of Alaska, Second Division. J

I, George V. Borchsenius, clerk of the United States

District Court for the District of Alaska, Second Di-

vision, do hereby certify that I have compared the fore-

going copy with the original orders settling bill of ex-

ceptions in the action entitled A. Dinkelspiel, plaintiff,

vs. Alaska Commercial Co., a Corporation, defendant,
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Order Settling Bill of Exceptions and Ordering Same Refiied.

Be it further remembered, that the defendant pre-

sented the Court this 14th day of July, 1902, the bill of

exceptions in this action heretofore signed, settled aud

allowed by the undersigned Judge on the 6th day of

June, 1902, and moved in open court that said bill of ex-

ceptions as signed, settled and allowed be signed, settled

and allowed again and the same refiied, C. S. Hannum,

appearing for plaintiff;

And it appearing that the Honorable Arthur H. Noyes,

formerly the Judge of the United States District Court

for the District of Alaska, Second Division, and the

Judge who tried this action, is under such disabilities

as are mentioned in section 953 of the Revised Statutes

of the United States, as amended on the 5th day of June,

1900, and that said Honorable Arthur H. Noyes has been

removed from his office as such Judge, and for that rea-

son is unable to sign and settle said bill of exceptions;

And it further appearing that all the evidence and pro-

ceedings in said cause were taken down in stenographic

notes and the same has been reduced to typewriting, and

by means of which the undersigned Judge is able to de-

termine whether or not said bill of exceptions is a true

bill of exceptions, and the same having been considered

by the undersigned, said bill of exceptions is found to

be true and the same is hereby allowed aud settled and

signed by me as a true bill of exceptions of defendant in

the above-entitled action, and I hereby certify that the

said bill of exceptions is true.

It is further ordered that said bill of exceptions be re-

filed as of this day by the clerk.
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pearing as attorneys for plaintiff and Chas. S. Johnson

and A. J. Daly appearing- as attorneys for defendant, on

this 0th day of June, 1902, upon the motion and petition

of the defendant for the signing of its bill of exceptions

in said cause, and the time for signing said bill of excep-

tions having been duly extended by the order of the

Court, with the consent of the attorneys for the plaintiff

and defendant, and for the convenience of the plaintiff

and defendant, and for the Court's convenience also, until

and including this date

And it appearing that the facts stated in defendant's

petition and motion for signing the bill of exceptions in

this action are true, and that the Honorable Arthur H.

Noyes, having been the Judge who tried this action, is

under such disabilities as is mentioned in section 953 of

the Revised Statutes of the United States, as amended

on the 5th day of June, 1902, and it appearing for that

reason that said Honora'ble Arthur H. Noyes is unable

to settle said bill of exceptions, and owing to the fact

that all the evidence and proceedings in said cause were

taken down in stenographic notes, the undersigned Judge

is able to ascertain the said bill of exceptions is a true

bill of exceptions, the same being so found by me. Said

bill of exceptions of defendant's as hereinbefore set out

is hereby allowed, settled and certified as a true bill of

exceptions of defendant in the above-entitled action.

Done in open court this 6th day of June, 1902.

JAMES WICKERSHAM,
Judge of the United States District Court, in and for the

District of Alaska, Second Judicial Division.



vs. A. Dinkelspicl. 107

hereby allowed, settled, and certified as a true bill of

exceptions of defendant in the above-entitled action.

Done in open court this 6th day of June, 1902.

JAMES WTCKERSHAM,
Judge of the United States District Court, in and for the

District of Alaska, Second Judicial Division.

Service by receipt of a copy of the above foregoing bill

of exceptions accepted this —— day of May, 1902.

C. S. HANNUM,
Attorney for Plaintiff.

[Endorsed]: No. SO. In the United States District

Court, for the District of Alaska, Second Division. A.

Dinkelspiel, Plaintiff, vs. Alaska Commercial Company,

a Corporation, Defendant. Bill of Exceptions. Filed in

the office of the Clerk of the U. S. Dist. Court, Alaska,

Second Division, at Nome, Alaska, May 13, 1902. H. G.

Steel, Clerk. By Ii. C. Gordon, Deputy Clerk.

Filed in the office of the Clerk of the United States Dis-

trict Court Alaska, Second Division, at Nome, Alaska,

June 6, 1902. H. G. Steel, Clerk. By H. C. Gordon,

Deputy Clerk.

[NOTE.— The following Orders Settling Bill of Excep-

tions, etc., having been filed since the record was printed,

are printed and inserted here at the request of counsel

for the plaintiff in error.]

Order Settling Bill of Exceptions.

This cause having been brought on regularly to be

heard before this Court, Milroy, Hannum & Milroy ap-


